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yMOBI/I 3MifCHEHHS TOCTIOAAPCHKOI MiSTTBHOCTI
B AepXaBi TpaHCHOPMYIOTHCA 3aJEXKHO Bil
BCTAHOBJIEHUX i 3aKPiIUIEHUX B HOPMATUBHO-IIPa-
BOBHUX aKTax HEOOXiTHUX NPOLEYP TAKMX SAK: PEe-
CTpallisi, JiLeH3yBaHHS, IIaTeHTYBaHHs, cepTUdi-
Kalisi. AKTyaJbHUM € ITUTaHHSA CIiBBiAHOLIEHHS
3aCTOCYBaHHS KOXHOTIO 3 IepepaxoBaHUX 3aC00iB
3MICHEHHS rOCIIOAAPCHKOI AisuTbHOCTI. ToMy Bax-
JIMBO HacaMIlepe Ha TEOPETUYHOMY PiBHi B HOp-
MaTHBHO-NIPABOBUX aKTaX BU3HAYUTUCH 3 He-
06XiIHICTIO, JOCTATHICTIO i MEXaM# 3aCTOCYBaH-
H$1 KOXHOTO i3 3ac06iB. Takox noTpibHo BU3Ha-
YUTH, YU AICHO KOXEH i3 mepesiyeHnx 3acobis
BUKOHYE CBOIO OKpEMY BU3HAYEHY pOJIb i He ay0-
JIIOE 1HLL.

OCHOBHOIO METOI0 AOCHIIXEHHS € IOPiB-
HsJIbHA XapaKTepMCTHKa BKa3aHHMX 3ac00iB aep-
XaBHOTO PEryII0BaHHS FOCIOAAPCHKOL JisTIbHOCTI.

3aBlaHHAM CTaTTi € NOCHIIXEHHS IOpPUINY-
HUX O3HAK 3ac00iB JilleH3yBaHHS, NaTEHTYBaHHS
Ta ceprudikalii, a TAKOX BUIIIEHHS OCHOBHMX
npobseM iX 3aCTOCYBaHHS Ta BU3SHAYEHHH PEKO-
MEHJaUi# 1oA0 IX 3aCTOCYBAHHS B IPaKTHYHIN
aisnbHocTi. O6paHuit HaNpSAM JOCIIIXEHHS Hale-
XHTb O NMPIOPUTETHUX Yy HaylLli roCIOAapChKOro
npaBa. OCKUIBKM LUISIXOM TEOPETHYHOTO JOCIiM-
XEHHs MOXHA BU3HAYMTH HANIPIMU HOPMATUBHO-
o BPETY/IIOBaHHS BITHOCHHM, 110 BHHUKAIOTh IIPU
JierituMauii cy6’ekTiB rocrofapioBaHHs.

Y cyyacHiit IopuIM4Hii JiTepaTypi BiACYTHi
npaui, 10 MIiCTATh MOPIBHSUIbHUIA aHAI3 IPAMUX
METOZIB JEPXKABHOTO PETYIOBAHHSA TOCIOAAPCHKOL
JiATBHOCTI TaKUX SIK JiLEH3YBAaHHS, IIATCHTYBAHHS
i ceprudikauis. JesKi aclekT TaKoro aHauisy
BHMCBIT/JIEHO y mpaui A.JlacToBelbKoro, ae BiH 3y-
NUHAETHCA HA XapaKTePUCTHLI JO3BUIBHO-PEECT-
paLiifHOro MexaHi3My, 3a4inalouu i 1i 3acobu aep-
XaBHOTO peryaioBaHHA. OKpeMo KOXHOMY 3 BKa-
3aHux 3acobiB mpucssyeHi mpaui I'.Bimoyc,
H.Teiixo, A.I'puuaii, O.Imutpiesa, A.JIykauieH-
Ko, 1.Jo63a, B.Musiok, O.ITinuepkosHoro, A.Ille-
BapixiHa, A.lllexoB1oBa.

ITutaHHs po BiAMEXYBaHHS JilEH3YBaHHA
Bill IHLIMX, CYMiXKHHX 3 HUM IIOHATb, AKi MiCTATh-
Cs B 3aKOHOJABCTBi NpPO MiANPUEMHHULIBKY Hi-
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SUIBHICTB, MAIOTh SIK HAYKOBUM, TaK i MPaKTHYHU
inTepec. Jlo MOHATH, 1O CXOXi 3a CBOEIO NPaBo-
BOIO IIPUPOJOIO 3 JNiLIEH3YBaHHSAM, HaleXarh I1a-
TEHTYBaHHs, cepTUdikalis i maTeHTHE JileH3y-
BaHHA. BignmosinHo 10 4. 2 c1. 12 T'ocniogapchkoro
KOZIeKCY YKpaiHM 3a3HaueHi 3aco0M peryJioioyo-
ro BIUITMBY J€PXaBU Ha TisTIbHICTh CY®’EKTIB roc-
IIOJapIOBaHHs HaJeXaTh 10 OCHOBHMX[1].

ITateHTyBaHHS, SIK i JiLEH3yBaHHS, € CBOE-
pPiTHUM OOMEXEHHSAM ISl TOCIOAAPIOIOYMX CY-
6’exTiB 1010 3AiMCHEHHS MiANMPHEMHHUIILKOL Ii-
sutbHOCTi. Ilepeniku BUAiB MisIBHOCTI, 1O MifIs-
raloTh NIATEHTYBAHHIO Ta JIILIEH3YBaHHIO, BCTAHOB-
JIOIOTBCS B 3aKOHOAaBYOMY nopsiaky. He momyc-
Ka€TbCs BU3HAYCHHS TaKHUX BUAIB HiSIIBHOCTI B
iHIIMX HOPMaTMBHO-TIPABOBUX aKTaxX, a TAKOX
pillIeHHSIMM OpPraHiB A€pXaBHOI BUKOHABYOI Bjla-
JY Ta MiCLIEBOrO CaMOBPSIAyBaHHS.

Buau rocnomapchbKoi MisSUIBHOCTI, O IiIsi-
raloTh NaTEHTYBaHHIO, a TAKOX IOPSIOK, YMOBH
Ta Cy0’€KTH MaTEHTYBaHHS BM3HAYAlOThCS JMLLE
3akoHOM YkpaiHu «IIpo maTeHTyBaHHS AEAKHX
BHiB MiANPUEMHHLBKOI TisUTBHOCTI» Bix 23 Gepes-
Hs1 1996 p.[2]. TocniogapchKa AisIbHICTD, WO Mif-
JIATaE JNiLEH3YBaHHIO, BU3HAYAEThCSA HE TUILKHM 3a-
KOHOM Ykpaiuu «IIpo JileH3yBaHHS NEBHUX BU-
AiB TOCMOAApPChKOi AisIBHOCTI» Bix 1 4epBHSA
2000 p.[3], a it cnewiaTbHUMK 3aKOHAMH, 1O pe-
TYJIOIOTh BITHOCUHM JliLleH3YBaHHS B cepi 6an-
'KIBCBKOI MisUTBHOCTI, AiSTBHOCT 3 HaZaHHs (iHaH-
COBMX IOCJYT, 30BHIiIUHbOEKOHOMIYHOI Hisljib-
HOCTi, BUKOPHCTAaHHS KaHaJIiB MOBJIEHHS, Y cdepi
€JIEKTPOCHEPIeTUKM Ta BUKOPUCTAHHS SAEPHOI
eHepril, y cdepi ocBiTH, y cdepi iHTENEKTyaTBHOI
BJIACHOCTi, BAPOOHMIITBA i TOPTiBJIi CIIUPTOM €TH-
JIOBUM, KOHbSIYHHMM i IUIOAOBUM, aIKOTOJbHUMH
HamosIMHM Ta TIOTIOHOBMMM BMpoOamu. Kpim 3a-
KOHiB, 3 KOXHOTO BHAY HisIbHOCTI BUAAIOTHCS
JliueHsiitHi yMOBH, 10 BCTaHOBIIOIOTh KBalidi-
KauUiiHi, opraHi3aliiHi, TEXHOJOTiYHI Ta iHIUi
BUMOTH JUIsl TPOBAKEHHS NEBHOTO BUY FOCIO-
JapchbKoi AisubHOCTI (cT. 2 3aKoHy «IIpo jmiLeH3y-
BaHHA NEBHUX BUAIB FOCIIOAAPCHKOI AisSIBHOCTI»).

INaTeHTyBaHHS Ta JiLEH3yBaHHA B3arajli Ma-
10Th CXOXY IIpaBoBYy npupoay. BianosiaHo 1o ct. |
3axoHy «I1po sileH3yBaHHSA MEBHUX BHAIB rOCIO-
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JapChKOi AisMTBHOCTI», JILEH3isl — 1Lie JOKYMEHT
AEPXaBHOTO 3pa3Ka, IKUM 3aCBiIYY€E MPaBO JILIEH-
3iata Ha NMPOBADKEHHS 3a3HAYEHOTO B HbOMY BHUIY
roCroaapchbKol MisUIBHOCTI MPOTATOM BU3HAYEHOTO
CTPOKY 3a YMOBM BUKOHAHHS JLEH3IHUX YMOB.
Onnak, sIK 3a3HAaYa€ThCs y 1. 6 PO3’AICHEHHS Ipe-
3uaii Buioro ap6itpaxsoro cyay Ykpaiuu Big 6
cepnHs 1997 p. «IIpo nesKi MUTaHHS MPAKTUKH
3actocyBaHHs 3akoHy Ykpainu «[Ipo mignpuem-
HUUTBO» (y penakuii Bin 3 yepBHs 1998 p.)[4],
SIKILO JIILIEH3is € 03BOJIOM Ha 3MiiiCHEHHS NEBHO-
ro BUAY OiSUIBHOCTI, 110 BUMAETHCSA BiAMOBIAHUM
YMOBHOBAXEHUM OPTaHOM, TO TOPTOBHii ATEHT €
JAepXaBHUM CBIIOLTBOM, SIKE NMOCBiAYy€E MpPaBoO
cy6’eKTa MiANPUEMHULBKOI AisTIBHOCTI HAa 0c06-
JMBUi OPANOK ONOJATKYBAaHHS i BUAAETHCH Bill-
MOBIAHUM MOJATKOBMM OPTaHOM 3a MiCLIe3HaX0/-
XEHHAM Cy6’eKTa MiINpUEMHHUIBKOI JisSUIBHOCTI.

3rigHo 3 cT. 1 3akony «IIpo maTeHTyBaHHS
A€SKMX BUAIB MiANPUEMHULBKOI TisTTBHOCTI» TOp-
roBejIbHa AiSUIbHICTDb 32 TOTIBKOBI KOIUTH, a TAKOX
3 BUKOPUCTAHHAM iHWUX GOpM po3paxyHKiB Ta
KPEAUTHUX KapTOK Ha TepuTopii YKpaiHu, misib-
HICTbh 3 0OMiHY TOTIBKOBHMX BaJTIOTHHMX LIHHOCTEI,
a TaKOX MisJIBHICTh 3 HafaHHSA MOCHYr y cdepi
rpajbHOro Gi3Hecy Ta MOOYTOBHMX MOCIYT MOTpebye
OTPpUMaHHs TOProporo nareHry. Kpim orpumanus
MaTeHTY Ha 1PaBO 3aHATTA OpraHi3alielo rpajbHo-
ro Gi3Hecy i HafaHHs MOGYTOBUX MOCIYT, Li cami
BUIM MisIBHOCTI BiAMOBiZHO X0 cT. 9 3akoHy
«ITpo niueH3yBaHHS MEBHUX BUIIB rOCIOAAPCHKO]
HiSTBHOCTI» MiMIATAIOTh Jill€eH3YBAHHIO, TOOTO
Cy6’€KTH MiANPHEMHMLTBA, AKi 3MiHCHIOIOTH TaKy
NisUIBHICTD, IOBMHHI OTPMMATH Ha Hei e it Ji-
ueHsiio. OIHaK OTPUMAHHS OCTAHHLOI HE € YMO-
BOIO NMPUAOAaHHS MAaTEHTy Ha Ti BUAM AisSIBHOCTI,
1O MATeHTYIOThCS.

SAKINo 1A NpOBaIXeHHs NEBHUX BUIIB roc-
T0AapChKOI AiSIBHOCTI, 1O MiIIATAIOTH JTileH3Y-
BaHHIO, HEOOXiXHO HOTPUMYBATUCH TiLlEH3iHHMX
YMOB, siKi nepea6ayaioTh TOTpUMaHHA KBatidika-
UiMHUX, OpraHi3alifiHIX Ta TEXHOMOTIYHMX BUMOT
Takol DifIBHOCTI, TO AT TMX BMAIB MiANpPHEM-
HUUBKOI AiSTBHOCTI, W00 SIKUX 3TiHCHIOETHCS
NAaTeHTyBaHHs, HEOOXIAHOI0 YMOBOIO € NMpPOBaj-
JKEHHS CaMe: TOProBeNbHOI AisTBHOCTI, AiSTTBHOCTI
3 00MiHy TOTIBKOBUX BATIOTHMX KOILTIB, 3 HAgaH-
HSl TIOBYTOBHX TIOCIIYT, 3 HAZAHHSA MOCHYT y cdepi
rpajgbHoro 6isHecy.

Cy6’exTaMu maTeHTyBaHHS € IOPUANYHI 0CO-
61 Ta Cy6’eKTH MiANPUEMHHULIBKO] AiIBHOCTI, 110
HE MaIOTh CTaTyCy IOPHANYHOI 0COOM — pe3naeH-
TH i HEPE3UIEHTH, & TAKOX iX BINOKpEMJICH] mia-
posaiau (dinii, BiaaiteHHs, NpeACTaBHULTBA TO-
10), fKi 3a/IMaIOThCS TOCTIOAAPCHKOIO MisUTBHICTIO,
A7 fKoi nepeabayeHo Mpoueaypy MaTeHTYBAHHS
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(4. 2 ct. 1 3akoHy «IIpo mareHTyBaHHs AEAKMX
BUIIB MiANPUEMHHMLBKOI HismbHOCTI»). Ile 03Ha-
Yae, 10 OTPUMYBATH MATEHT HA 3MIHCHEHHS TNEB-
HOTO BUAY IiANPUEMHHUIIBKOI AiIBHOCTI, TOBUHHI
BCi Cy0’€KTH TOCIOAAPIOBaHHS, AKi 3MiHCHIOIOTh
3a3HAYEHy MISUIbHICTD, HE3aJIEXHO Bill iX MPaBOBO-
ro crarycy. Illogo npuabaHHs CHeLialbHOro TOp-
TOBOIO MAaTEHTY Cy6’€KT MiANMPUEMHMIIBKOT Tisb-
HOCTI NIpUiiMae pilieHHs caMocTiitHo (cT. 3% 3ako-
Hy «IIpo maTeHTyBaHHS OEAKHUX BUIIB MiANIPHEM-
HULBKOI AiSIBHOCTI», Y. 4 cT. 14 Tocnogapcbko-
ro KoAeKkcy YKpaiHu ).

ITlo crocyeTbes NilleH3yBaHHS, TO IS KOX-
Hoi ¢inii, KOXXHOT0O BITOKPEMJIEHOTO MiAPO3ALTY
TOCIIOAapIOI04oro cy6’exTa, sKi MpOBaIUTHUMYTh
TOCIOAAPCHKY AiSIBHICTh, OPraHOM JIiLleH3YBaHHS
BUJAIOThCSL KOMil OTpUMaHOI JTileHsii. 3acBigyeHa
OPraHOM JIiLIeH3YBaHHs KOITisl JIiLEeH3ii € JOKyMEH-
TOM, 1O MiATBEpAXYE NpaBo ¢inii abo iHwIOrO
CTPYKTYPHOTIO MiAPO3AiNYy rocrnoaapioioyoro cy-
6’exTa Ha NPOBAKEHHS TIEBHOTO BUAY MisIbHOCTI
Ha MiACTaBi OTPUMAaHOI JilleH3ii.

Otxe, HeoOXiTHICTh MPUAOAHHS ITaTEHTY MO-
ILIMPIOETCA JIMLIE Ha CYD’€KTIB MiANPUEMHHULIBKOI
LisSIbHOCTI — (Di3MYHUX i IOpUAMYHUX OCib, a Ta-
KOX Ha iX BITOKpeMJIeHi Miapo3niiM, y To} Yac, K
HEOOXIOHICTb OTPHUMaHHS JilleH3ii NOLIMPIOETHCA
Ha BCiX Cy0’€KTiB rocrofapioBaHHs, B TOMY YHCIT
Cy0’€XTIB MiANPUEMHULBKOI TisIBHOCTI, 1O 1T
3M1CHIOIOTh, aJIe HE OXOIUTIOE iX BHYTPIllHi min-
PO3OLTH.

ITincraBolo a1 BUOayi TOProBOro MAaTEHTY €
3agBKa, opopMIIeHa BiANOBIIHO 10 BUMOT 3aKo-
Hy «IIpo naTeHTyBaHHS AeAKUX BUIIB MiANPUEM-
HUUBKOI TisIbHOCTI». B 3agBui 3a3HavyaeThCA:
HaliMeHyBaHHS Cy0’€KTa MiXMPUEMHULTBA; BU-
MHCKA i3 YCTAHOBYUX NOKYMEHTIB MPO I0OPUANYHY
aapecy cy6’exTa MiANPUEMHMLTBA; BUI IiANPHEM-
HHULBKOI MisTbHOCTI, 31iliCHEHHS SIKOi MOTpebye
NpuAbGaHHS TOPrOBOTO IATEHTY; HalMEHYBaHHSA
JOKYMEHTA TIPO CIUTaTy BapTOCTi TOProBOTO MaTeH-
Ty (4. 4 c1. 2). BcraHoBneHHs 6yab-9KUX HOAAT-
KOBHMX BUMOT 100 NpUAGAHHS TOPTOBOTO MATEH-
Ty H€ JO3BOJSEThCA (4. 2 CT. 2).

IMigcraBolo mns Buaaui nineH3ii € 3asBa, B
SIKift 3a3HA4aI0THCA MaHi, 10 MICTATHCS B 3aKOHi
«IIpo nileH3yBaHHS MEBHUX BUIB rOCIOAAPCHKO]
HiSTBHOCTI», OXHAK IJISI OKPEMMX BHIIB IOCHO-
JapCbKOI JisSUTBHOCTI JOMAIOTHCS JOKYMEHTH, BU-
YEPITHUYN NepesiK AKMX BCTaHOBMOEThCS Kabine-
ToM MiHicTpiB YKpaiHy 3a MogaHHAM clieliaTbHO
YIIOBHOBAXEHOTO OpPraHy 3 IUTaHb JilleH3YBaHHS
(ct. 10).

3asBKa NMpO BUAAYY MATEHTY PO3IISANAETHCA
NPOTATOM TPLOX AHIB 3 AHA ii HAOXOMXEHHS. 3a-
KOH He MiCTHTb MiJICTaB BiIMOBM y BHIa4i TOPro-
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I:crmy'r TMOCTIHHOTO KOPUCTYBAHHSA 3eMIIeI0 y
OBITHil icTopii Hawoi KepxaBu ocTaHHiM Ya-
COM NPUHHATO BBaXaTH AESAKMM DPYAHMEHTOM
PAaISIHCBKOI COUialiCTHYHO] CUCTEMM, €JIEMEHTH
AKOi MUMOBOJIi yciaaKoBaHi it CYYaCHUM 3eMeib-
HHUM 3aKOHONAaBCTBOM. Take CTaBleKHS 10 iH-
CTUTYTY NMOCTIHHOTO KOPUCTYBaHHS Hacnpasai Mae
CBOE icTopuyHe miarpyurs. Koju Y KpaiHi nany-
Bajla MOHOTIOJIS AePXaBHOI BIACHOCTI Ha 3EMJIIO,
TOCTii{He KOPHCTYBAHHS CTABATIO €IMHOIO MOXJUTU~
BOIO (pOPMOIO CTABLTBHUX BITHOCHH Mix 3eMJIEKO-
PHUCTyBa4YeM Ta AepxaBoio. Y ToMy yu iHIIOMY
BUIJIAAI MOCTilHe KOPUCTYBaHHS 3aKpiIUIIOBaIOCh
NPaKTU4YHO BCiMa KOaM(DiKOBaHUMU HOPMaTUBHU-
MH aKTaMH paAsiHCbKHMX Yacip.

Ha 30pi 3emensHoi pedopMu, Komu Heob-
XiIHiCTH MOHOMONII AepXaBHOi BJIaCHOCTI Ha 3eM-
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JIIO 1Lie He MmixmaBanacs CYMHIBY, BAHHKIIa 10TpeGa
Y POSIIMPEHHI KONa MOCTIHUX 3a CBOEIO CYTTIO
¢bopm 3emenbHux BigHoCUH. V 3eMenbsHOMY KO-
aexci Bin 18 rpynua 1990 p. 3’spnsierses MOHSAT-
TS HOBUX (DOPM 3eMIIEBOIOMIHHS (moBiyHe ycnan-
KOBYBaH€ BOJIOAIHHA Ta MOCTijiHe BOJIOLIHHS), 110
BilDi3HAIOTECA Bill TPAaAMLifHOrO TOCTIHOTO KO-
PHCTYBaHHSI HacaMIepea MOXJIHBICTIO yCHaaKy-
BaHHA TaKOro Npapa rpoMajsiHAMK Ta OfepXaHHs
Y TIOpAAKY MPaBOHACTYNHHMLUTBA I0PUANYHUMU
ocobamu.

3 3akpimneHnam y 3eMelbHOMY Komekci B
peaakuii Bix 13 Gepesus 1992 p. TIpaBa KOJEKTUB-
HOI Ta NpUBATHOI BIacHOCTI Ha 3eMJIIO Bigmana
HEeOOXiIHICTb y BUHAXOMi HOBHX dopm 3emneBono-
HiHHS, 32CHOBAHMX Ha AepXaBHili BIaCHOCTI, Tomy
TIpaBo MOCTIAHOTO 3eMIEKOPHCTYBAHHS 3HOBY
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