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KPUMIHANBbHO-NPABOBUW AHATNI3 OEAKUX ACMNEKTIB CKNAAY 3NOYUHY
«HE3AKOHHE NMO3BABJIEHHA BOJNI ABO BUKPAOEHHA NIOOAUHU»

AHomauisi. Y cmammi docnidxyombcsi 0cobrnueocmi KpUMiHanbHO-Mpagoeo2o aHarisy ckrady
37104uUHy, nepedbayeHozo cm. 146 KK YkpaiHu «He3akoHHe ro36aeneHHsi 6orni abo eUKpadeHHSs
J00UHU». BusHa4deHo Kearighikyrodi 03Haku ckiiady 3M04UHY ma akKUeHmoB8aHo yeaay Ha rpobrieMHux
UMaHHSAX, WO Cmocytombcs Keanighikyrodux 03HaK 00chidxyeaHoeo cknady 3ro4uHy. HaeedeHo
npono3uyii w000 yOOCKOHaNeHHs1 KpuMiHanbHO20 3akoHodascmea 8 MuUMaHHAX, Mo8’sa3aHux 3
He3aKOHHUM no36asneHHsIM 80s1i abo 8UKpPadeHHSIM STH0OUHU.
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YrONOBHO-MPABOBOW AHAIIN3 HEKOTOPbIX ACMEKTOB COCTABA MPECTYMNJIEHUA
«HE3AKOHHOE NULWUEHWE CBOBOAbI UK NMOXULLEHUE YENTOBEKA»

AHHOMayus. B cmambe uccredyomcss 0CObeHHOCMU y20/108HO-MPagogo20 aHanusa cocmaea
npecmyrnneHusi, npedycmompeHHo2o cm. 146 YK YkpauHbl «He3zakoHHoe nuweHue ceobo0bl uru
noxuujeHue 4ernogekay. OnpedeneHbl Keanuguyupyrowue rpusHaku cocmasa npecmynneHus u
aKuyeHmuposaHo 8HUMaHUe Ha rpobrieMHbIX 80MPOcax, KacaroWUXCsl K8anuguuyupyouux npusHaKos
uccrnedyemozo cocmasa npecmyrnneHus. [lpusedeHbl NPeONOXEHUs 10 COBEPUIEHCMBOBaHUIO
y20/108HO20 3aKoHOOamernbcmea 8 8011pocax, CBs3aHHbIX C HE3aKOHHbIM JUleHUeM c8ob00b! uniu
roxuwjeHueM 4eroseka.
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CRIMINAL-LEGAL ANALYSIS OF SOME ASPECTS OF ELEMENT
OF A CRIME "UNLAWFUL IMPRISONMENT OR KIDNAPPING"

Abstract. The article examines the peculiarities of the criminal-legal analysis of the crime
envisaged by Article 146 of the Criminal Code of Ukraine «Unlawful imprisonment or kidnapping». The
qualifying attributes are determined and attention is focused on problematic issues concerning the
qualifying attributes of the investigated crime. The article provides suggestions for improving criminal
legislation in matters related to illegal deprivation of liberty or abduction of person.
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MoctaHoBKka npo6nemu. BignosigHo go crtatti 3 KoHctutyuii YkpaiHum nporonowye HanBuLLOK
couianbHOK LHHICTIO MIOANHY, ii XXUTTS Ta 340POB’S, YECTb Ta rAHICTb, HEAOTOPKAHHICTL Ta 6e3neky, a
yTBEpI)KEHHA 1 3abesnedyeHHs ii MpaB Ta cBoboa Bu3Hadae sik 0OOB’A30K AepxaBu. KpumiHanbHO-
NpaBoOBY OXOPOHY BMLUEBKa3aHUX MpaB Ta cBobog 3abesneqyioTb HOpMU KpumiHanbHOro Kogekcy
Ykpainu (gani — KK YkpaiHu), Lo BCTaHOBMIOKOTL BiANOBIgANbHICTL 3a HE3AKOHHE NMO30aBMNEHHsT BOMi
abo BUKpaAeHHS NIOANHN.

JocnigpkeHHs NUTaHHA NPo BMKPaAEeHHs! SK odHe i3 GaraTbOX HACKPi3HMX KpUMiHaNbHO-NPaBOBUX
NOHATb HaA3BMYANHO Baxnuse. Y OOKTPUHI KPUMIHANbHOMO npaBa BOHO MOXe CNPUATU 3MEHLLEHHIO
KiNTbKOCTi OUCKYCI, @ TaKoX HEeOOHO3HaYHMX pilleHb, WO NPUIMaloTbCs B MpaBO3acToCyBallbHIN
fisneHocTi [1, c. 247].

AHani3 ocTaHHix gocnigxeHb i ny6nikauin. NMpobrneMHi acnekTM He3aKOHHOTO N036aBMNeHHs BOMi
abo BUMKpadeHHs IOuHU Oynu NpeamMeToM AOCIHiAKEHHS PiSBHOMaHiTHMX BYeHMX. Tak, 30Kpema
BuLLEe3a3HavyeHy npobnematunky pocnimxkysanu: pobosa B. M., KysHeuos B. B., Jluzory6 A. T,
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MenbHuk M. |., CaByeHko A. B., Ctawuc B. B., CtebnuHceka O. C., Tauin B. A., XaBpoHiok M. |. Ta
iHWi. He npumeHLwwyouM poni BuULLIE3a3HaYeHMX HAYKOBLIB, 3anuLLIaeTbCst 4OCUTb 6arato npobnemHux
NUTaHb, NOB’A3aHUX 3 JAHUM CKMaZoOM 3M04UHY.

MeToro po6OTH € KOMMMEKCHE OOCHIIKEHHS cknagy 3novmHy nepenbadeHoro ct. 146 KK Ykpainu
«HesakoHHe nos3baBneHHs Bori abo BUKpageHHS NoAMHM» Ta OOCHIIKEHHS NpobneMHMX acnekTiB
AaHOro cknagy 3rnoynHy.

Buknag ocHoBHoro 3micty matepiany. KoHcTuTyuis Ykpainu y posgini Il 3akpinuna goctatHbo
LUMPOKNIA Ta PiBHOMAHITHMIA 3a CBOIM 3MICTOM nepernik NPUpoaHMX Ta HeBIgYY)KYBaHUX MpaB NIOLAWHM i
rpoMagsHuHa. [Jo ix uncna, 3okpema, HanexaTb NpaBo KOXHOi 0cobu Ha noeary Ao i rigHocTi (4. 1 cT. 28)
N npaBo Ha cBobody Ta ocobucTy HegoTopkaHHICTb (4. 1 cT. 29). B cBoto yepry, Hopmu posginy i
Ocobnueoi yactuHu KK YkpaiHu cnpsimoBaHi Ha OXOPOHY LiMX Npas.

BignosigHo go ct. 146 KK YkpaiHn nepegbadeHa kpuMmiHanbHa BignoBiganbHICTb 33 HE3aKOHHE
nosbaeneHHs Bomni abo BukpageHHs nauHW. BapTo 3asHauuTh, WO BULLEBKa3aHa 3akoHOA4aBYa
KOHCTPYKLUIA Ui€l cTaTTi (MaeTbcsa npo igeto 06’egHaHHA OBOX Pi3HUX 3MOYUHIB Y MeXax OfHiei cTaTTi) €
HOBEJNIOK CYYacCHOi YKPAiHCbKOI KPMMIHANbHO-NPABOBOI HaykW, amke [0 MPUNHATTS YMHHOTO
KpumiHanbHoro kogekcy, KK YPCP 1960 p. no30aBneHHo BOIi BigBOAMB CaMOCTIilHE Micue, a came
noro Oyno nponucaHo y cT. 123. BukpageHHsl X nogvHM B HbOMY B3arasi He Mario HOpMaTUBHOIO
BUpPaXeHHs [2, c. 126].

OTxe, pocniaMmo cknag 3rmovmHy «HesakoHHe no3baBneHHsA Boni abo BMKPAAEHHS MIOAWMHUY 3
TOYKM 30pYy KPMMiHANbLHO-NPaBOBOI XapakTePUCTUKMN.

Tak, pogoBMM 00’€KTOM 3MOYMHIB, BiAMNOBIAAMbHICTL 3@ SIKi BCTAHOBIEHA MM PO3AiNoM B LINTOMY, €
CyCninbHi BiAHOCWHW, WO 3abe3nevyyroTb OCOBUCTY BOMO, YeCcTb Ta rigHiCTb ocobu. B cBoto uepry,
©e3nocepeaHiM O06’€KTOM LbOro 3rf04YUHY € CyCMifibHi BiAHOCUHW, WO 3abe3neyyoTb 0COOMCTY BOSMIO
noanHW Ta ii HeaoTopKaHHICTb [3, ¢. 79].

AHanisytoum 06’ekT 3noumHy ocobnuvBy yBary cnig NpuainuTh NOHATTIO «BONsA». Tak, Ha AYMKY
M. I. MenbHuka, BONIO NOANHM HEODXIOHO PO3YMITK SIK MPABO HiKMM He ByTu NpuMyLLEHUM pobuTu Te,
o He nepenbayveHo 3akoHoaaBcTBOM [4, ¢. 348], npaBO Ha BINbHUIA PO3BUTOK CBOEI OCOBUCTOCTI,
AKWO MpU UbOMY HE MOpyLIyHTbCA npaBa i cBoboam iHwwux nogen (ctatti 19 i 23 KoHcTuTywii
YKpaiHu), sk rapaHToBaHy MOXIMBICTb peanidauii Hel TakuMxX KOHCTUTYLiIHMX npaB i cBobod K,
30Kkpema: cBoboda Ta ocobucTta HeAOTOPKaHHICTb, MPaBO Ha HEBTPyYaHHA B ii 0COOUCTE XUTTS,
cBobofa nepecyBaHHsA | NpaBoO Ha BiNbHWUIA BUGIp Micusa npoxusaHHa (ctatTi 29, 32, 33 KoHcTuTywii
Ykpainu).

3rigHo 3i ctatTamu 271-272 LnBinbHOro kogekcy YkpaiHu 3MiCT 0cobucToro HemarnHOBOro npasa
CTaHOBUTb MOXINUBICTb Qi3NYHOI 0COOM BIifbHO, Ha BMACHUWA pPO3Cyq BM3HA4YaTW CBOK MOBERIHKY Y
cchbepi cBOro NpmMBaTHOIO XUTTS; GidndHa ocoba 3ainNcHI0E 0COBUCTI HEMAMHOBI NpaBa CaMOCTINHO, B
iHTepecax MarnoniTHiX, HEMOBHOMITHIX, @ TaKOX NOBHONITHIX Ai3NYHNX OCIB, ki 3a Bikom abo 3a cTaHOM
300pOB’A HEe MOXYTb CaMOCTIMHO 34iMCHI0OBaTM CBOi OCOBWCTI HemawHOBi npasa, iXHi npasa
30iNCHIOTL B6aTbkM (YCUHOBMOBAYI), ONiKYHW, NiKIyBanbHUKN.

BignosigHo oo 3akoHy YkpaiHu «[po cBoboay nepecyBaHHA Ta BiflbHUA BUBIP MiCUSA NPOXMBaHHSA
B YkpaiHi» Big 11.12.2003 p. koxHa nognHa mae npaBo Ha cBobogy nepecyBaHHs, Mig sKO
pO3yMi€ETbCA MPaBO BiNbHO Ta Oe3nepeLlKogHO 3a CBOIM GaaHHAM nepemiwatvucs no Teputopii
Ykpainu y Oyab-akoMy HanpsimMky, y 6yab-akun cnocib, y Oyab-siknii yac, 3a BUHATKOM OOMEXeHb, siKi
BCTAHOBMNIOKOTHLCS 3aKOHOM.

IHWKUM 0B’eKTOM 3Mo4YuHY € ocobucta HeLoTopKaHiCTb ocobu. BigcyTHICTb €OMHOrO PO3yMiHHSA
3MiCTy 0COOUCTOI HEeOOTOPKAHHOCTI Ta ii MpaBOBOro 3abe3nevyeHHs NMpu3BOAUTbL OO0 TOro, WO Len
IHCTUTYT He pikCyeTbCa $K UinicHa cuctemMa HOopM, a ue, y CBOK u4epry, oOyMOBMOE HasiBHICTb
OyOnioBaHHA | CynepevHOCTelr Yy NMPaBOBOMY PEryroBaHHI Ta YTPYAHIOE peanisauilo npaBa KOXHOI
NOANHW Ha 0CODMCTY HEAOTOPKAaHHICTD [5, ¢. 97].

HesBaxaroun Ha nNpobnemMu BU3HAYEHHSI MOHATTS «HEOOTOPKaHHICTb» Yy 3aranbHOMY PO3YMiHHi
«HEOOTOPKaHHICTb» O3HA4Ya€E «OXOPOHY Bif, YCAKUX MocsaraHb 3 OOKy Oyab-Koro, 3akpinneHy B 3aKOHi»
abo «Te, WO He MOXHa MCyBaTW, 3HMWLLYBaTW, NaMXUTA Yepe3 3HAYUMICTb, BaXKIMBICTb TOLLO»
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[6, ¢.336]. ToBTO, B KOHTEKCTi KpMMiHaNbHOIO 3aKOHY, HEObXiAHO PO3yMmiTM OyOb-AKWMA BNNUB, LWO
obmexye cesoboay 0cobuCTOCTi.

HopatkoBuMm hakynbTaTMBHUM OO’€EKTOM  3MOUMHY MOXYTb OyTn XuTTs, 300poB’a  ocobu,
rpomagcbka 6esneka Towo [4, c. 348]. NMpegmeTom cycninbHUX BIGHOCKH CrpaBeaAnvMBO Ha3MBakTh yce
Te, i3 MpuBoAy 4oro abo y 3B'A3KY i3 UMM iCHye came ue BigHOWeHHsi. ToMy B SIKOCTi mpegMeTa
CYCNiNMbHNX BiAHOCWH MOXYTb BWUCTYyNaTu, Hacamneped, pisHoro pogy isnyHi Tina, pedi (MpupogHi
06'ekTn, pi3Hi ToBapyn abo nNpegmeTy, WO He BOMOAiTb O3HaKkamMu TOBapy), a TakoX cama MoguHa.
Hanpuknag, B OO'eKTi Takoro 3MnouuHy, 9K BWKpPaAEHHS IOAWHW, OCTaHHA € fnuvwe MpegmMeTom
OXOPOHIOBAHMX KPUMIHANIbHUM 3aKOHOM BiHOCUH [7, C. 45].

Ha Hawy AymKky, Hanbinbll BaKNUBMM €NeMEHTOM cKnagy 3ro4vMHy € Moro o6’eKTMBHa CTOPOHA,
OCKifbKN Came B Hill BU3HAYalTbCs AiSHHS, WO (PaKTUYHO W YyTBOPIOKOTL CKNag 3M04mHY.

Ak cnywHo 3a3Havae B. A. Tauin, o6’ekTuBHa CTOpOHa 3no4nHy nepegbavae Taki gigHHSA:

1) He3akoHHe No36aBneHHs BONi;

2) BUKpageHHs NioanHN.

ByYnMHeHHs1 ogHOro i3 3a3HayvyeHux AigHb € [OCTaTHIM Ans BCTaHOBMEHHS O0’€KTUBHOI CTOPOHM
3rnouvmHy. Cknag Luboro 3ro4nHy — cpopmansHui [8, c. 107].

HeobxigHO 3ayBaxutu, WO He3akoHHe Mo30aBMNeHHs BONi MondArae B MNPOTUNPaBHOMY
nepeLUKoKaHHi MoanHI obupaTn 3a CBOEK BOMEK Micue 3HaxomKeHHs. BoHo moxe BusBUTUCA Y
3aTpyMMaHHi NoTepnifnioro B TOMY Micli, Ae BiH 3HaxoguTucs He Gaxae, abo MOMilLleHHS1 AOro B Take
Micue, sike BiH He Mae 3MOrM BiNbHO 3anuwuTtu. Lle aigHHa moxe OyTn 3p4iicHEHe LNsSXoMm
3acToCyBaHHsi (Pi3VYHOrO HacwunbCTBa (Hanpuknag, NOTEPNInoro 3B’A3ylTb i 3aYMHSAOTL Y nigsani,
NoMilLylOTb Yy 3asganerigb MiAroToBMEeHe Micue TOLWO), a TakoX LUMASXOM MNCUMXIYHOrO HacwumbCcTBa
(Hanpuknag, nig 3arpo3ol  3acTocyBaHHA 30poOi  MOTEepninoro MNpuMMYLLYIOTb  3anuwaTtnca Yy
npuMilLeHHi). BoHo moxe ByTn BYUMHEHE i Wnsgxom obmaHy (Hanpuknag, nioganHy 3amaHiolTb y 6yab-
sIKe Micue i 3a4MHAKTbL 3 MeTor no3baeneHHs Boni) [8, c. 107].

Ha gymky O. C. CtebnmHCbKOl, He3akOHHMM no30aBneHHs BOMi € Yy BCiX BUMagkax, KON BOHO
30iACHIOETBCA He BignoBigHO A0 KoHCTuTyuii i 3akoHiB YkpaiHu, 3rigHO 3 SKMMW XXOAHa NoguHa He
Moxe ByTu nozbaBneHa BONi iHAKLIE, HiX BiANOBIAHO A0 MpoUEnypU, BCTAHOBIEHOI 3aKOHOM, i nuLie y
neBHMX BUNagkax [9, c. 44].

HaliHebe3neyHiloto hopMoto He3aKOHHOro No3baBreHHs BOSli € BUKpaAeHHs NioauHu. BukpageHHs
nogvHu  nepepbavae  nNpoOTUNPaBHE MEPEMIEHHA 0cobu 3 OOHOro Micua [0  HWOro, ske
CYNpOBOOXYETbCA  PakTUYHUM OOMeEXeHHsiM ii  cBoOoau nepecyBaHHsA. 3a CBOiM  3MicTOM
NPOTUNPABHICTb MEepeMilleHHA MNAMHN 36iraeTbCa 3 HEe3aKOHHICTIO nosbasneHHs 1i Boni. Cnocobu
BMKPaAOEHHA MOXYTb OyTW PpisHUMK (TAEMHWUIA, BIOKPUTWUN, HACUMNbHULbLKUA, OOMaHHWN TOLLO).
3akiH4eHUM Liel 3M0YMH € 3 MOMEHTY 3aBOSOAIHHSA NMIOAMHOLO | PaKTUYHOro NoYaTKy obMexXeHHs ii Boni.

Hocnigxytoum 06’ eKTMBHY CTOPOHY AAHOro cknagy 3Mo4YunHy, HeOOXiAHO BpaxoByBaTH, WO AiSHHA SK
y opmi Hes3akoHHOro no3baBneHHs BOMi, Tak i y OPMi BUKpPaOEHHS NIOAVHM BBaXKaloTbCH
3aKiHYEHVMM 3 MOMEHTY (haKTMYHOrO OBMeXeHHs cBoboau nepemilieHHs notepninoro. MNpu ubomy
HeoOXiAHO BpaxoByBaTW, LIO i HE3aKOHHE MOo30aBneHHs BOSi, i BUKPAAEHHSA NIOAMHU Hanexatb OO
TpMBaKOUUX 3OYUHIB, TOMY 3a3HayeHi OiSHHA BBaXalTbCH BUMHIOBAHVMW ax [0 Yacy (PakTU4HOro
3BiNIbHEHHA noTepninoro. Buxogsunm 3 uboro Aii ocobu, sika MpUESHYETbLCA OO0 YTPUMYBaHHSA
notepninoro, wo nepebyBae y cTaHi no3baBneHHA BOMi, MOXyTb OyTW KBanigikoBaHi K
CMiBBMKOHABCTBO abo iHLWa chiBy4acTb y BUMHEHHI LbOro 3ro4mHy [3, c. 80].

HacTtynHuii enemeHT cknagy 3nodmHy — cyb’ekt. B gaHoMy BMnagky cy0’eKT 3MouMHy 3aranbHum,
npoTe 3 HEe3HaYyHUM YTOYHEHHAM. Tak, Cy6’€KTOM LbOro 3M04MHY He MOXYTb OyTu ocobwu, ski
BiQMOBIAHO OO 3aKOHY MaloTb MpaBoO TpumaTtu ocoby B Micui, Ae BOHa He Gaxae nepebysatu, abo
nomiwat ii B Micue, sike BOHa He Mae 3MOrv BiNlbHO 3anuLWIUTK, ane Tiflbku 3 MOTUBIB MNiKITYBaHHS NpPO
di3nyHe i ncuxiyHe 300pOB’'S MIJOMIYHOrO YM 3 IHWWX CYCMiNbHO KOPUCHUX MOTMBIB (6aTbky,
YCUHOBWTENI, MPUNOMHI 6aTbKn CTOCOBHO CBOIX PiAHWX, YCUHOBMAEHUX YM MPUNOMHUX LiTEW, ONiKyHW i
niknyBanbHWKN CTOCOBHO OCIiD, ski nepebyBalTb Yy HMX Mig ONikok i MNiknyBaHHAM, negarorivyHi Ta
HayKOBO-MeJaroriyHi npauiBHUKU CTOCOBHO MigHArnsgHuMX AiTen, npauiBHUKM noniuii, nocagosi ocobu
iHLWMX BiOOMCTB, 3adistHUX OO aHTUTEPOPUCTUYHOI onepadii TOWO, CTOCOBHO Oyab-sKMX FPOMagsH Y
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BMNagkax, nepenbadeHux BignoOBiAHMMK 3akoHamu YkpaiHu, Towo). Kpim Toro, npaBoBuin 0BOB’s130K
niknyeBaTmnca nNpo ocoby i NpaBo 3 Lieto MeTO 0bMexyBaTH i BONO MOXYTb ByTn noknageHi Ha ocoby
OOrOBOPOM MepeBe3eHHs, MOPCbKOrO Kpyidy, AOroBOPOM NP0 HadaHHA nocnyr i3 3abesnevyeHHd
ocobucToi 6esnekn ocobm i T. iH. Ane TpuBana 3abopoHa AUTWHI Ti BaTbKkaMu NPOTSAroM BiAHOCHO
TPUBANoro CTPOKY (KifIbKOX TWXKHIB YW MiCAUIB) 3anuwatu KBapTupy, BYMHIOBaAHa SK BUXOBHUN
NPUMYCOBUI 3axif, Aae nigctaBu Ans kBanigikauii gigsHHA 3a CT. 146 siK He3aKOHHOro No30aBfeHHs
Boni [4, c. 349-350].

I3 cy0’€EKTMBHOT CTOPOHU 3MOYMH BYMHAETLCS NULLIE 3 MPAMUM YMUCITOM | MOXE XapaKTepusyBaTtucs
Pi3HMMW MOTMBaMu (KOpUCTb, NomcTa Ta iH.). OBOB’A3KOBMM € YCBIJOMIIEHHS OCODOO HE3aKOHHOCTI
AisIHHSA, WO Hetlo BYMHIOETLCS [8, c. 107].

34iNCHI0YM KpMMiIHaNbHO-NPaBOBUI aHani3 4aHoro cknagy 3noynHy HeobxigHoO 3BepHYTU yBary Ha
KBanidikytoudi 03HaKW, OCKINbKN KBanidikytoyi 03HaKM Byab-AKOoro cknagy 3nouYnHy — ue obctaBmHu abo
YMOBW, 33 KX NiOBULLYETLCHA CTYMiHb CyCMinNbHOI HeGe3neyHoCTi OCHOBHOIO AifHHA. Huska ctaten KK
YkpaiHu yepes NeBHi IOPUMANYHI KOHCTPYKLUii CKMadiB 3MOYMHIB, BKMAOYEHUX A0 iX 3MICTYy, HE MaioTb
KBanicikytoumx 03Hak, Ha BigMiHy Bif «He3zakoHHOro no3baeneHHs1 Boni abo BUKpaLEeHHSA NMIOANHU»

Mwn nigTpumyemo aymky A. Jlmsoryba, WO BKMOYEHHS KBanidikyloumMx O3HaK 4O AaHOoi cTaTTi €
BaXXNNBOKO AeTanmno KpuUMiHanbHOT NOMNITUKK, 3a JOMOMOrOK SKOT AepXaBa 3aneXHo Bi, KOHKPETHUX
dakTopiB, 34aTHUX nNiABULLYBATM CTYNiHb CYCNiNbHOI HEOE3MeYHOCTi 3M04YUHY, OAEepPXye 3Mory
perynioBaTtn obcsar KpuMiHanbHOT penpecii 3a Te YuM iHwe AisiHHA. KiHLEeBOK X MEeTO LbOoro npoLecy,
SIK BiJOMO, € cnpaBefiMBa pearnisauis Ha npaBoTBOPYOMY (y BUMMAAi 3aKOHO4ABYOIO 3aKpineHHs) 1a
NpaBo3acTOCOBYOMY (y BWMSAAI CyAOBOro BCTAHOBMEHHS) eTanax BuAiB i po3MipiB KpuMiHanbHo-
npaBoBoro BnnmuBey [2, c. 127].

Keanidikytoummm o3Hakamm HE3aKOHHOTO No3baBneHHs Boni abo BUKPaAEHHS NMIOAVHN € BUNHEHHST iX:

1) Woao mManoniTHLOro;

2) i3 KOPUCNNBUX MOTUBIB;

3) wopno oBox abo GinbLue ocib;

4) 3a nonepeaHbO0 3MOBOIO IPynoto Ocib;

5) cnocobom, HeGEe3NeYHNM ONS XUTTS YK 30OPOB'A NOTEPMINoro;

6) i3 3anogisHHAM NoTepninoMy gi3nyYHUX CTpaXaaHb;

7) i3 3acToCcyBaHHsIM 306pOi;

8) npotdrom TpuBanoro yacy [9, c. 44].

OcobnuBeo kBanicikoBaHUMU BUOAMUN PO3MMSIAYBAHOIO 3MT04MHY €:

1) BYUMHEHHS Or0 OPraHi3oBaHO rpynoto;

2) CIpUYMHEHHS HUM TSXKKMX Hacnigkis [4, c. 351].

LLono keanidikyroumx 03HaK 4aHOro cknagy 3mouuHy KpUTUYHO Bucnosumecs A. Jlnsoryd, ockinbku BiH
OOCUTb CIYLLIHO AOBOAWTL XUBHICTb OOHIET 3 HMX, @ CaMe 3AINCHEHHS 3MTOYUHY NPOTArOM TPUBAIOro vacy.

Ak yaBnAeTbCSA, NPOTArOM TPMBAroro Yyacy MoxHa nosbaenaTv ocoby Boni, Hanpuknag, 3anepTu il
B norpebi ” TpumaTn Tam npoTAroM Mmicaus. «HesakoHHe nos3GaBneHHs BOMi» 3a KOHCTPYKUiE
00’EKTUBHOI CTOPOHM CTaAHOBUTH OpManbHUA CKNag 3M04YuHY, a 3a CTPYKTYpol — MNpOCTUI
TpuBatounin. MOMEHT IOro 3akiH4YeHHsi, Xo4a W MOB’A3yeTbCS BXe 3 caMMM (hakTOM OOMEXEeHHs
noTepninoro ceobody nepecyBaHHs, YTIM TPUBAKOYUIA XapakTep LbOro ckragy 3MnoyYuHy [O03BOJIS€
PO3TArHYTU Oro O0O’€EKTUBHY CTOPOHY B Yaci, Hanpuknag, AOKU NOTEprniforo He 3BiNbHATb, NPUYOMY
MOMEHT TpMBanoro TPUMaHHS € He YUM iHLUM, SIK XapaKTepUCTUKOK LLbOro 3MOYMHY 3 MO3uLn
3MICHOCTI BYMHIOBAHWX BWHHUM [ild, i MOBHICTIO OXOMJSIIOETLCA CKMNaAoOM HE3aKOHHOro no30aBreHHs!
BOni, He NoTpebytoun gogaTkoBoi KBanidikauii 3a iHwmmMy ctattammu KK Ykpainw.

Takun nigxig, Ha OYMKY HayKoBUs, € 5OrMYHMM | lOpMANYHO BunpaBgaHuMm, 60 [Oo3Bonsie
AndepeHuioBaT Tak 3BaHe nNpocte no3basneHHs BOMi Ta Moro keanidikoBaHu Bug. BrukpagaHHa x
NoanHW, Yepe3 0CobNMBOCTI IOPUONYHOI KOHCTPYKLUIl, HE Y3romKyeTbCs 3 Takow OOCTaBMHOW, SK
«BYMHEHE MPOTArOM TPUBAIIOrO Yacy», OCKINIbKM OCTaHHS CTBOPKOE abCypaHe ysBMEHHSA Npo MOoro —
BUKpPaLAEHHA — OPUANYHY Npupoay, agke MOMEHT 3aKiHY4EeHHSI LUbOro 3rfo4YuHy MOB’A3YETbCHA nuile 3
camMmm hakTOM BUIyYEHHSA noTepninoro. Yci noganblui Aii, 30Kpema 3 npuBody MOro yTpUMaHHS 4u
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nepeMilleHHsi, He BXOAATb A0 OPUAMYHOIO CKMady BUKPAOEHHH, CTaHOBMSAYM iHLWI CaMOCTIiNHI
3M104MHU, KOTPi NOTPEBYI0TE OKPEMOT KpUMIHANBHONPABOBOT OLLHKM.

MepenbaumBwin Ans BMKPAAEHHSA NMOAWHW TPUBANUA XapakKTep BYMHIOBAHWX AN, 3akoHOAaBelb
NPUNYCTUBCS NOTYHOI MOMUNKN, fika Habyna puc noriko-topuandHoi. baxaroun, gk 3as3Havyanocb,
YHicbiKyBaTh po3rnsaayBaHi 3N04YNHN LLMASXOM CTBOPEHHS OOHIET CTaTTi 3 0gHaKoBUMM KBanidikyro4nmm
Ta ocobnmBo kBanicikytouMMM O3Hakamu, BiH NOPOAMB MporanuHy, amke Taka KBanidikytodya o3Haka,
AK «30iCHEHe MPOTAroM TPMBAroro Yyacy» 4Yepes 3asHayeHi Bue ocobnMBOCTI IOPUAMYHOIO CKnagy
BUKpPALEHHS NIOANHM He 3MOXe OyTu 3acTocoBaHa Ha npakTtudi [2, c. 128].

OcobnvBuM BWOOM HE3AKOHHOINO M030aBMNeHHs BOMi JIOAWHM € HE3aKOHHEe MOMILEHHS B
ncuxiatpudHui 3aknag (cr.151 KK Ykpainu). HesakoHHe yTpuMaHHS y ncuxiaTpuyHOMY 3aknagi — ue
obmexeHHs csoboan ocobwu, ska nicns NPOBEAEHOro fiKyBaHHA € MCUMXIYHO 340pOBOH, ane sky
3MyLWYIOTb NPOTWU ii BOMi 3anuwartucs y ncuxiaTpudHoMy 3aknagi. B 3B’a3ky 3 umMM  gouinbHo
3asHaunTh, wo 4.1 c1. 151 KK Ykpainu cnig BuknacTtu B Takin pegakuii: «[omiweHHa B ncuxiatpuyHmn
3aKknag NcuxivyHo 300poBoi 0cobu abo He3akoHHe yTpuMaHHs i B ubomy 3aknagi» [10, ¢c. 11-12].

Takox B HayLi iCHye AyMKa, WO He3aKOHHe no30aBneHHs BOMi MIOAWMHN Ta BUKPAAEHHS MOOUHN €
CaMOCTIAHUMM  3MIOMMHaMM Ta BIiApPI3HAKTLCS OCOONMMBOCTAMM 06 ’€KTUBHOI CTOPOHW. HesakoHHe
no3baBneHHs BoMi MIOOUHN Nonsrae y NpoOTU3akoHHOMY OOMEXKEHHI BinbHOro BMOOPY MOOUHOK MicLs
NPOXWBaHHS, TUM4YacoBoro nepebyBaHHs abo cBoboAM nNepecyBaHHsl LUNAXOM  MOMILLEHHS
noTepninoro y micue, oe BiH He Baxae nepebyBaTty, i3 3aCTOCYBaHHSAM 4O HbOrO NMPOTUNPaBHUX OiN.
BukpageHHs nogvHM — Ue BigkpuTe abo TaeMHe 3aBOSIOAIHHSA JOAMHOW, sKY Bcyneped ii Boni
nepemillyloTb i3 Micus MOCTIMHOrO 4M TUM4YacoBOro nepebyBaHHA OO0 IHLWOro Micus, Ae BOHa
TPUMAETbCH iHWKMMKU ocobamMm NPOTArOM NEBHOrO Yacy 3 METOH OTPUMMAaHHS BUrig ManHoBoro abo
HemanHoBoro xapaktepy [10, c. 12]. Mun BBaxaemo, WO JaHa Mpono3uLis NPo BUOKPEMIEHHS 3i
cT.146 KK YkpaiHn okpemoi cTaTTi Npo BUKPaAEHHS MOOUHN € AOPEYHOIO.

BucHoBKu 3 pocnigXeHHsA. Takum 4YuMHOM, [OCRiAMBLUM  OCOONUBOCTI  CKNagy 3MouuHY,
nepenbadyeHoro YHHUM KpUMIHAINbHUM KOOEKCOM MpO He3aKoHHEe no3baBreHHs Boni abo BMKpageHHs
MOANHU MW AIAWNN BUCHOBKY, WO HasiBHa noTpeba y HeobxigHOCTi BHECTU psag 3MiH 4O AaHOi cTaTTi
ansa OinblWw  getanbHOI KpUMiHaNbHO-MPaBoOBOi kBanigikauii TakMx AisiHb. TakoX BBa)Xaemo, Lo
ONCNo3uLit0  PO3rMsHeHOoT cTaTTi AiINCHO BapTO pPO3MeXyBaTW B [Ba OKPeMi Cknagu 3rouuHY:
«M030aBMNEHHs1 BOMi» Ta «BUMKPAAEHHS NIOAMHWY», OOAABLUM [0 OCTaHHBbOrO KBanigikytouy O3Haky
«MOMILLIEHHS B NCUXiaTPUYHUI 3aKnagy.
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